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EDITORIAL NOTES. 


A most interesting paper was recently read by ex-Governor Stokes 
before one of the literary organizations of Trenton, on the subject 
of “Peace.” The paper has attracted the attention of humanitarian: 
outside of the State, and the subjects thus brought up for discussion 
are likely to be considered, in pros and cons, by individuals and 
newspapers all over the country. The paper is too lengthy for us 
to give even a synopsis of it in the Journal, but the general idea 
is that war loans, except, of course, in strict self-defense, should be 
made impossible; that the manufacture and exportation of war ma- 
terials should be forbidden, and that this country should set the ex- 
ample, and use its utmost endeavors, to induce other nations to 
disarm and apply its ordinary expenditures for military and naval 
guns, vessels and equipment to forwarding the better arts of peace. 
Presumably the paper will be published in pamphlet form and widely 
distributed, because the actual text must be read before there can 
be proper appreciation or criticisra. The ex-Governor always writes 
and talks well, and here he is at his best. At the outset every think- 
ing man will concede that there are grave difficulties to face before 
the influence of the United States can hope to reach out to and prove 
effective in the conduct of foreign nations. The old doctrine of keep- 
ing our hands off when foreign nations engage in war is well rooted 
in the minds of Americans. But we do not understand the ex- 
Governor to argue that we shall really interfere with, for example, 
what is now going on in Europe. It is to be presumed that he holds 
that, when the present war there ceases, the United States should 
then rise to the occasion and place before ail the European nations 
a proposed program, asking their consent thereto upon the very 
highest of moral and economic grounds. It is needless to say that 
this is the thought of thousands of good men in this country. That 
the idea may be worked out and actually fulfilled, should be the 
earnest hope of every lover of humanity. 





The subject of a “Public Defender,” to be an official created by 
law and appointed in each county by the Governor of the State, and 
practically to represent both the State and those criminal defendants 
who are unable to procure their own counsel, is gaining ground in dif- 
ferent parts of the Union. Such a bill, we believe, has been introduced 
in our own State Legislature, although we have not seen the text of 
the same. An article in the November number of “Case and Com- 
ment,” by Mr. Mayer C. Goldman, of the New York Bar, puts in ex- 
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cellent shape the argument for the Public Defender. He contends 
that the following benefits, among others, would accrue from such 
appointments: “1. That the rights of defendants in criminal cases 
would be better preserved. 2. That their cases would be more 
honestly and ably presented. 3. That there would be fewer un- 
scrupulous and perjured defenses. 4. That our prisoners, poor or 
rich, would be placed upon a true equality before the law. 5. That 
the truth in any trial could be more satisfactorily established. 6. That 
there would be less opportunity for disreputable attorneys to obtain 
delays in the trial of cases, in order to extract fees from an un- 
fortunate defendant, or from his relatives or friends. 7%. That the 
trials in criminal cases would be expedited. 8. That there would be 
fewer pleas of ‘guilty’ by prisoners, at the instigation of attorneys 
who do not care to be burdened with trials in cases where they re- 
ceive no fee. 9. And that the tone of the criminal bar and of the 
criminal courts would be uplifted.” In at least one respect Mr. Gold- 
man is very conservative in his article. He says: “I do not now 
advocate the establishment of such office in the smaller communities— 
at least not until a successful administration of the office in the larger 
and more populous counties, justifies its creation generally.” This 
really means that, in States where the proposition is a new and 
untried one, there should be first an experiment, in the most populous 
counties only, so that the public may become convinced that sufficient 
good is to result from a Public Defender to warrant the expenditure 
of the public funds for such a purpose. This, we presume, is how 
it should start in New Jersey, although it is needless to say that, 
if it be a proper.and wise thing to create such an office, it is quite as 
important that those under arrest in the smaller and rural counties 
should have their rights preserved as in the larger counties. It is a 
‘fact that the majority of persons indicted by the grand jury are 
without means; perhaps their very poverty has incited them to crime; 
and this poverty precludes their engaging trained lawyers for their 
defense. That some of them plead guilty because they are unabl< 
to secure legal defense, may also be true, but we think it is quite as 
true that, under all the circumstances, whether they secure a lawyer 
for a small fee, or whether the lawyer looking after their interests is 
appointed by the Court, there is often that just (and only just) de- 
fense put up in their behalf as is contemplated by the law. The 
questions involved in the whole matter are pretty large ones, and we 
are glad to see that the discussion in the various legal journals, in- 
cluding in the “Journal of Criminal Law and Criminology,” of 
Chicago, which is the best criminal law publication of which we have 
any knowledge, is conducted only upon a high plane and with perfect 
candor. 





The proposition to amend the Constitution of this State so as to 
provide for the election of Assemblymen by districts is approved by 
both political parties and ought to be an improvement over the 
present method, but others hold that, if the State would be truly 
progressive, it should provide for minority as well as majority repre- 
sentation in the Legislature. Mr. Satterthwaite, of Trenton, whose 
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letter to the editor of the “Trenton Times” we print in our depart- 
ment of “Miscellany,” says some true things about minority repre- 
sentation, but we cannot quite agree with him that the proposed 
amendment for the election of Assemblymen by districts is in itself 
“a step backwards.” Presumably he means that, in order to secure 
minority representation in the future, the Constitution would need 
to be again amended, but this is unavoidable, unless public sentiment 
is sufficiently awakened at the present time—as we fear it is not— 
to be willing to advocate at once the larger and better proposition. 
We should like to see a distinct movement in this State toward the 
Vifartherance of the design Mr. Satterthwaite’s article has in view. 
it will come, but like other things political, we fear it will come 
slowly, and not until another generation comes upon the stage. 





3 In our January number appeared an editorial note upon the sub- 
WH ject of the 1913 Liquor License Law. We then took the position, 
from which we have seen no reason to depart, that the Legislature 
ought to repeal the Act “without any ado.” During the same month 
a construction was made of the Act by the Supreme Court in the 
particular case to which the article referred (Tilton v. Ocean Common 
Pleas). The opinion, which was prepared by Mr. Justice Parker, 
appears in 92 Atl. Rep. 870, and takes the just view that the licensing 
‘body, whether the Court of Common Pleas or the Excise Board, is 
not obliged, under the 1913 Act (P. L., p. 574), to give up its dis- 
cretion on the point as to whether there are not already sufficient 
licensed places in the municipality concerned. In other words, the 
Legislature has not made it mandatory upon the Court or a Board 
to advertise for bids for the sale of liquor, simply because an appli- 
cation is made in a place where the ratio of licensed places to the 
population is not equal to 1 to 500. If the licensing body is con- 
vinced that no new licenses are called for, it may decline to go to the 
expense of advertising. We have no manner of doubt as to the cor- 
rectness of this decision and welcome it both in its legal and moral 
aspects. ° 





A great deal has been said in these later days that our Govern- 
ment is falling far short in its high purpose, and that the proper 
rectification of matters is to place the people in a position to rule 
themselves more directly than by means of elected officials. There is 
so much to be said in favor of, for example, the initiative and referen- 
dum, and so much, also, to be said against it, that one who is alive to 
all the important questions of the hour must desire to read the careful 
discussions that appear from time to time in the legal and other 
periodicals of the country. Having in mind the presentation of the 
various arguments produced by the leading writers on this general 
subject, we shall present from time to time some of these articles 
taken from legal journals that have standing. This month we present 
one from “The Lawyer and Banker.” While there is no signature 
to the article in question, it is to be presumed that it was written by 


ae competent editor of that Journal, Mr. Charles E. George, of New 
rleans. 
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EXPERT TESTIMONY. 


(Concluded from February Number). 


Generally a long list of jurors are selected each term or year 
by the courts without reference to any particular case. A Judge is 
appointed or elected for a long time, and will try many cases. Hence, 
any litigant has a reasonable chance of having an unbiased Judge 
and unbiased jurors to try his case. An expert witness is often 
allowed to express an opinion on the very question which the Judge 
Or jury must try. To some extent, such opinion-witnesses are them- 
selves performing the functions of a Judge or jury. They ought not 
to be hired partisans with a contingent or tempting fee. As their 
opinions may sometimes have almost a controlling weight with a 
jury, especially in criminal cases, in will contests, and in speculative 
damage suits involving personal injuries, they ought generally to be 
selected, like jurors, from lists carefully prepared by the courts long 
in advance for the trial of cases generally, not selected as partisans 
for a specific case. 

A list of experts should be made up by each Court from the 
most honorable and most competent men within its jurisdiction, 
after consultation with such eminent men of the profession as would 
be able to know who were real experts. They should then, after 
having had a reasonable opportunity to examine the question, person 
or thing under investigation, testify in court and be subject to cross- 
examination under the careful control of the Court in order to pro- 
tect them from indignity or badgering, and, as far as possible, to 
protect the jury from imposition, or plausible pretenses, or gross ex- 
aggerations, or personal, extravagant theories. 

It is said that the best experts would probably not act as wit- 
nesses for the scant compensation likely to be allowed by the Court. 
The Court could compel them to serve, but most experts’ would be 
willing to serve for the sake of truth, and for the sake of their calling. 
Many people must serve in office for a compensation far below what 
they could make in private business. Under existing conditions, a 
real expert dislikes to be put forward in competition with the charla- 
tan, or a dishonest member of the profession, before a jury that can- 
not easily discriminate. It is said that the Judge cannot be assumed 
to have special knowledge of the qualifications of experts. It surely 
may be assumed that men intelligent enough, and well enough ac- 
quainted in the community, to begéome Judges, will, at their leisure, 
and with outside advice, be more likely than a jury to discover who 
are genuine experts. A Judge may, from time to time, hear different 
experts as witnesses, and may form a fair estimate of their qualifica 
tions; but the jury, in the hurry and excitement of a trial, with n0 
previous knowledge of the men, and with no disinterested advice, 
are compelled to decide quickly on the merits of the conflicting ex 
perts, and on the weight to be given them respectively. It is n0 
wonder that they are often deceived. When insanity or a hidden 
internal injury is feigned by a party, or when the condition or be 
havior of a dead testator is unintentionally or purposely misrepre 
sented, and when some shrewd but unqualified or dishonest physicia! 
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or surgeon has spun nice theories and given plausible reasons for his 
opinion, it is not surprising that a jury, ignorant of his nature and 
qualifications, may give him more weight than they give to a superior 
expert of a different opinion. 

It may be well to allow parties interested in a legal controversy 
to have the right to summon experts in addition to those taken from 
the Court’s list; but, if that be allowed, then, to prevent surprise to 
the other side, the party calling them should be compelled to state 
to the Court, before the trial, who his experts are, and where they 
live, and to state briefly what is to be the general nature of their 
testimony. With such notice, the opposite party can be prepared to 
meet incompetent or untrustworthy experts, and their false or doubt- 
ful, though plausible, theories. In olden times the Court did not try 
to prevent a meritorious litigant from being beaten by a mere sur- 
prise; but the Legislatures and the courts now try to prevent such an 
undeserved overthrow by a surprise. If truth or justice is to be our 
aim, no advantage should be allowed to unnecessary concealments or 
mere tricks. 

It is also said that, if a list of eligible men be appointed by the 
Court, and that if the parties, nevertheless, be allowed to call their 
own experts, the parties will continue to select only their own partisan 
experts. Not when it is observed by lawyers, as it will be, that 
juries will not give to unaccredited experts, selected and paid by a 
party for partisan testimony, as much attention or weight as is given 
to experts long before approved by the Court without reference to 
the controversy on trial. The difference will be apparent to the jury. 
If the question be so clear that all the impartial experts on the court’s 
list are against one of the parties in the legal controversy, he ought 
not to be heard to complain. If the question be doubtful or compli- 
cated, experts on the Court’s list will differ. It is said that no dis- 
tinction, in the selection or in the method of compensation, should be 
made between medical and other similar experts, and ordinary wit- 
nesses and ordinary experts; and yet we are also told (as experience 
tells us), that medical and scientific experts are needed far oftener 
than all other professional experts put together. Here is a valid reason 
for a difference of treatment. 

Wherever experts are to testify as to any living person or existing 
thing, there should always be afforded to the experts a reasonable 
opportunity to study the question involved, and to examine the per- 
son or thing under investigation. If a living man’s sanity is being 
considered, the experts should have a chance to watch him in a suit- 
able place when he is not conscious of being observed. In my city a 
few years ago, a man who claimed to be seriously and permanently 
injured in an accident, said he could not stand erect, and maintained 
a stooping posture for several years; and, while his case was in the 
Court of Appeals, he was observed one day to straighten himself 
up unconsciously when the horse in his wagon started to run away, 
while the peas was standing on the sidewalk. Unmindful for the 
moment of his lawsuit, he ran and overtook the horse, and stopped 
him, before remembering that he had long pretended that he was 
unable to straighten himself up, or to walk with ease. When his at- 
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torney learned that this strange occurrence had been observed by 
several witnesses, the case was compromised. In St. Louis, the jail 
physician, and several other physicians who voluntarily aided him, 
have made it a rule to secretly watch prisoners who pled insanity to 
escape the punishment of a‘crime. In that way, the mental unsound- 
ness of several prisoners was made apparent, and the shamming of 
others was easily detected. 

The Courts in this country have generally held that the Legis- 
lature has general power to regulate evidence, subject only to a few 
constitutional limitations. The Legislature and the Courts can, and in 
some respects do, limit the number of witnesses allowed on questions 
before a jury. In order to protect a poor litigant from being over- 
whelmed by the money of a rich opponent, and in order to prevent a 
criminal trial from being unduly protracted and made farcical by the 
great number of experts called by rich criminals, the number of ex- 
perts ought to be limited by statute, or by judicial regulations. 

Under no circumstances should an expert be allowed to have a 
contingent fee. It ought not to be possible for an expert to have a 
secret monetary interest in the result of his testimony. Temptation 
to commit perjury is thus made too strong for ordinary men. In the 
words of the great prayer we cannot too often repeat: “Et ne nos 
inducas in tentationem.” In all cases the compensation of an expert, 
whether called from the list of the Court or selected by the parties 
alone, should be controlled by the Court, and the expert should be 
criminally punished if he attempts to collect, or contracts for, any 
compensation other than that allowed by the Court or the statutes. 
I once saw, by accident, the private ledger of a physician who fre- 
quently appeared as an expert witness in court, and his books showed 
that m cases in which he testified, he got no fee if his employer lost, 
and he got a big percentage of the amount recovered in case of vic- 
tory. Such a practice must produce perjury and corruption. 

The whole world is interested in this topic. Wherever Courts 
administer justice—one of the foremost objects of every civilized 
State—there must be an effort to improve legal procedure and so to 
regulate trials as to have costs and time and to avoid any technicalities 
or tricks or false testimony that may prevent a right decision or bring 
about a miscarriage of justice. 





u 
An unusual question was presented in the recent Iowa case of 
Kimple v. Schafer, 48 L.R.A. (N.S.) 179, where the plaintiff sought to 
enjoin the defendants from permitting poultry owned by them to tres- 
pass upon his property. The gist of the decision is that, since the rule 
of the common law requiring the owner of domestic animals to re- 
strain them upon his premises has been held inapplicable to the habits 
and condition of the people of the State, that an injunction will not, 
in the absence of a statute requiring a contrary conclusion, lie to com- 
pel the owner of fowls in a rural community to prevent their tres- 

passing upon his neighbor’s property. 
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THE DISEASE OF BODY POLITIC. 
THE DISEASE OF THE BODY POLITIC. 


We hear much, these days, about a diseased government. It has 
been discussed in the churches, on the platform, in the newspapers 
and magazines, in the club, and on the street until it has become an 
almost universally accepted belief that in order to save the body 
politic from destruction a hasty and drastic remedy must be applied. 
But it is undoubtedly true that many of the present day alleged de- 
fects of government are nothing more than the product of an in- 
flamed imagination. Our minds have been played upon by the power 
of the political hypnotist until we have become victims to his power 
of suggestion. For many of the alleged evils either do not exist or 
are not at all serious. 

It must be that the American government is not falling far short 
of its high purpose, and that the work of our forefathers is not the 
dismal failure which some would have us believe. For certain it 
is that it has at least promoted and maintained the individual pros- 
perity of the people. All classes of people are more wealthy in the 
United States now than ever before in its history. Farm products, 
farm values, wages and savings bank deposits are much greater than 
they have ever been. And to quote from one of the ablest statesmen 
of the day, Elihu Root, “Our system of government . . . . has 
done more to preserve liberty, justice, security and freedom of oppor- 
tunity for many people for a longer period and over a greater portion of 
the earth, than any system of government ever devised by man.” 

But in spite of all this a spirit of political unrest is abroad in the 
land, and has manifested itself in the attempted formation of a new 
political party, backed by a well known leader, and having as the 
basis of its platform the suggestion that the disease of government 
is the political bondage of the people. We are told that if the power 
of popular will were given full sway, if constitutional checks and 
balances were removed, all evils of government would disappear. 
In other words, they charge that the political slavery of the people 
is the disease, and that an absolute freedom of popular will, in the 
form of the initiative, the referendum, the recall of Judges and the 
recall of judicial decisions is a positive cure. 

The ailment of government is not the political bondage of the 
people, and the remedy is not to unleash the bonds of constitutional 
restraint. The people have always ruled. Since the conception of 
the popular idea that there should be no taxation without represen- 
tation until the birth of the present popular ideas manifested in The 
New Nationalism, the people’s will has always in the long run pre- 
vailed. 

Seldom in the history of our country has the Constitution been a 
barrier to prevailing public sentiment. Its flexibility to meet changed 
conditions can be proven beyond doubt, and to the student of 
American history the cry of “let the people rule,” “down with the 
Constitution” appears to be the wail of a political demagogue. Our 
executives, our legislative bodies and our Courts, both State and 
National, from the day that Washington set in motion the wheels of 
American constitutional government until this very moment, have 
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with but rare exceptions been quick to respond to the prevailing wil! 
of the people. Indeed in some instances it would have been better 
if prevailing popular sentiment had gone unheeded. Certainly it was 
better when in the face of the triumph of the party which elevated 
Jefferson to the presidency and in that popular sentiment was op- 
posed to a liberal construction of the federal constitution, Chief Jus- 
tice Marshall refused to respond to popular cry by placing upon 
that instrument a construction, the wisdom of which is now testified 
to by countless thousands of his fellow citizens. 

But in most instances statutes, Courts and the Constitution have 
bent to the will of popular demand. In 1835 the question of slavery 
was the chief issue before the people. The dominant Democratic 
party sought the protection of slavery under the Constitution, and 
Chief Justice Taney, in response to the then popular demand, found 
no difficulty in upholding the constitutionality of the fugitive slave 
law and in extending national authority upon State territory in 
executing it. After the war the Supreme Court in numerous cases 
heard the voice of the people, now opposed to slavery, and lent its 
assistance in upholding their laws and in sustaining the reconstruction 
acts of the President. 

In the early 70’s the dominant will of the people tended towards a 
stricter preservation of the rights of men than of property and it 
found a response in the Granger cases. In numerous cases, com- 
mencing with Munn vy. Illinois, and extending down to Railroad Com- 
pany v. Minnesota, in compliance with the then dominant thought 
of the people, the Courts held that the legislative rate making was 
due process of law under the police power of the State, and whether 
or not the rate was reasonable, was held to be entirely immaterial 
Then came a change in public sentiment. Panics, labor troubles and 

eneral poverty changed men’s hearts. The preservation of property 
Fin preference to the protection of the political rights of man), the 
protection of property rights, the full dinner pail, and kindred ideas, 
occupied the thought of the people, and William McKinley was 
elevated to the presidency. The temperament of the people, mani- 
fested in their cry for material prosperity, found a ready response in 
the legislative halls and in the Courts. Statutes appeared in every 
State in the country having as their purpose the protection of prop- 
erty, the encouragement of corporations and railroads. With such 
encouragement offered by the people as shown in popular elections, 
corporations grew in strength and boldness. They found welcoming 
hands in the people’s caucuses. They knocked at the doors of State 
Legislatures and Congress and received a warm invitation to enter. 
And once in our Legislative halls they gained control of the machinery 
of government. But all at this time because the people willed it. It 
was with their sanction and at their invitation. And the Courts 
responded to popular will. What had before been an unlimited 
right of a State to regulate freight and passenger rates became now 
a limited right to make only a reasonable rate. The decisions of the 
Courts governing this period of time indicated a tendency to uphold 
the rights of property, promote prosperity and to protect capital. But 
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the people had expressed their will freely and forcibly and the de- 
cisions of the courts conformed to it. 

And now “the old order changeth.” We witness the birth of a 
new popular religion. We recognize a change in the temperament 
of the people. Today the cry for relief from a condition which they 
themselves are largely responsible for. The doctrine of a new nation- 
alism is uppermost in men’s hearts. 

And here again we find our executives, our Legislative bodies and 
our Courts responding to the new impulse of the people. To eliminate 
the special interests from the control of government, to promote the 
interests and happiness and the social and industrial conditions of 
the individual, as opposed to corporate rights, is their greatest desire. 

The — is now responding to the people’s desires. The 
pure food law, the Hepburn law against discrimination, the civil 
service reform law, laws regulating corporations, the establishment 
of the Department of Commerce and Labor, national civic federation 
laws, reclamation, acts, the law establishing the secret ballot, publicity 
of public finance, the primary laws, employers’ liability, workmen’s 
compensation, and safety appliance acts have all been forced upon 
the statute books by the strong and relentless will of the people. And 
the Courts have responded in numerous cases by sustaining the laws 
as passed and again the doctrine of the Granger cases becomes con- 
trolling, giving the Legislature the absolute right to regulate railroad 
rates without regard to their reasonableness. 

Space will not permit a greater detail of the conditions of our 
country’s history which demonstrate conclusively that what the 
people have aspired to steadfastly, earnestly and persistently they 
have succeeded in accomplishing. And what they have accomplished 
has been for the unquestioned good of all, because their will has not 
been permitted to act directly in matters of governmental policy, 
but only after being subjected to the purification processes found in 
the checks and balances of a constitutional government. 

But the doctrines advocated by this new school of so-called 
political philosophers are too dangerous and serious to pass unnoticed. 
When it is claimed that the people should make the laws, club their 
Judges into their own interpretation of the statutes, hear the evidence 
and render judgment from the curb stone, it is apparent that a crisis 
in constitutional government has been reached. 

The initiative, the referendum and the recall find no support in the 
practices of antiquity. The Russian cities of Novgorod and Pskof 
and the Republic of Greece have witnessed their failures. 1400 years 
ago Athens, the pioneer of European freedom, recalled Thucydides 
and Pericles. And the direct rule of the people, unrestrained, re- 
sulted in the martyrdom of Socrates. 1900 years ago an unchecked 
mob at Jerusalem wrung from a timid and truculent Court the cruci- 
fixion of Christ. Time and time again the pages of history repeat 
the ravages and attacks of an unchecked, unrestrained sovereign, be it 
king or mob. 

With all the experience of ancient government, with a wealth of 
example from their mother country, with deep insight into the pas- 
sions and prejudices, the selfishness and blind egotism of humanity, 
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our forefathers adopted the form of government under which we now 
live. And so long as human character remains as it is, with all of its 
vices, we have little right to disregard the experience of the ages and 
to cast aside the inspired achievement of the founders of the republic. 

We claim no originality for the suggestion which has been made 
that the average voter is as incapable of passing an opinion upon the 
laws which should govern, much less render judgment for the Courts, 
than is the stockholder of a corporation, equipped and qualified to 
direct the management of the corporation in which he is interested. 
How many stockholders of the Standard Oil Company, for instance, 
would be capable of expressing an intelligent opinion upon whether 
a particular well could be worked at a profit or whether a hoist 
should be operated by steam or electricity? These questions demand 
the experience and intelligence of experts. So likewise do a very 
large percentage of the questions of government. 

But it is not alone that the people are incapable of ruling directly ; 
it is also a fact that they are indifferent to governmental affairs. 
The direct rule of the people strikes at the very foundation of con- 
stitutional government, for direct administration of law by the people 
presupposes the elimination of all constitutional restraint. We are 
told that the Constitution is no longer needed; that it has become a 
worthless and worn out document; that the people, inasmuch as they 
are the creators of the Constitution, are therefore mightier than the 
thing created and can rule without it. But such theory ignores the 
purpose of the Constitution. It is forgotten that the tyranny of the 
majority which the Constitution is designed to prevent is more 
dangerous than the tyranny of the Sultan of Shah. The character 
of the electorate is no better than the character of the individuals 
composing it, and we are all selfish; we all are given over to preju- 
dices; we all are careless of the rights of others; we all form hasty 
judgments; we all are negligent and indifferent of civic duties. We 
have neither the time nor the inclination nor the ability to busy 
ourselves with the vast details of government. We are therefore 
all tyrannical and will continue so, as long as human nature remains 
as it is. 

The Constitution stands as the only barrier against this tyranny 
of human nature. It prevents the exercise of the baser instincts and 
embodies, as it were, the surrender of man’s noblest desires and 
impulses and forces upon humanity within its jurisdiction virtues 
which the average man does not ordinarily possess. Eliminate the 
Constitution from government and you give free play to the common 
vices of mankind. Take away the restraints of the bill of rights, 
and life, liberty and property become the chattel of the man on the 
street. Destroy the checks and balances of constitutional govern- 
ment and you throw open the doors to an aggressive, unreasoning 
passionate and futile public opinion. We submit, then, that any plan 
of government by which much is left to the people for direct action 
should receive the stamp of vigorous disapproval. 

The greatest weakness of American government to-day is the cum- 
bersome, ineffective method provided for securing necessary and de- 
sirable legislation and the unbusinesslike, ponderous plan adopted 
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for administering our laws. The State Legislature, by a process of 
political evolution, has outgrown effectiveness and has become a use- 
less and at times a troublesome governmental appendage. Originally 
intended to act only in response to popular demand and to legislate 
orilly in accordance with well recognized public sentiment, it has 
gradually assumed the initiative in such matters and has attempted to 
act in advance of public sentiment and without the qualifications 
necessary for so important an undertaking. 

The present method of government administration has made us 
the victims of an overdose of law. Each biennial session of the 
Legislature rolls out a mass of legislation with no real sentiment 
back of it. Private rights are being gradually spoliated and confis- 
cated under the guise of law until it has become almost a condition 
where the minutest details of every day life are regulated by statute. 
Confronted with statute after statute, which not even a saint could 
comply with, violation of the law is becoming dangerously common. 
Succeeding in procuring some desirable legislation which genuine 
public sentiment demands, we are embarrassed by having it declared 
unconstitutional because of glaring deficiencies, and the Courts are 
severely criticised for doing their duty. Being unable to hold any 
one to definite responsibility or to place the finger upon the culprit, 
the unwieldy legislative body becomes the prey of the special inter- 
ests, while the crying needs of the people are left undeeded. 

The disease of the body politic is not the political bondage of the 
people; it is the inadequate inefficient machinery provided for the 
administration of government. The remedy is not to be found in 
letting the people rule without constitutional restraint or without 
some check upon the tyranny of human character, but in that system 
of government administration by which the deliberate judgment of 
the people, weighed in the scales of constitutional justice, is effectively 
executed by a body of qualified representatives, thus insuring in 
practice what we.are now guaranteed only in theory—a republican 
form of government.—7he Lawyer and Banker. 





GAFFNEY v. ILLINGWORTH. 


(Essex Circuit Court, Feb. 9, 1015). 


Action for Injury— Negligence—Pleadings— Motion to Sirike out Complaint under Practice 
Act (1912. 


Case of John Gaffney, plaintiff, against William H. Illingworth, 
defendant. 

Messrs. Grosken & Moriarity for plaintiff. 

Mr. M. Casewell Heine for defendant. 

ADAMS, J.: This is an action brought, as appears by the com- 
plaint, to recover compensation for being run over on a public high- 
way by an automobile, as the complaint says, carelessly and negli- 
gently operated by the servant of the defendant. The particulars of 
the want of care and of the negligence are no further stated. It is 
alleged merely that the defendant, by his servant, carelessly and negli- 
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gently operated and ran the automobile which injured the plaintiff. 
This, then, is an action to recover compensation for a direct injury. 

This is a motion to strike out the complaint on the ground that 
its allegation of negligence is insufficient. 

This action is brought under the new Practice Act of 1912, which 
requires the plaintiff to state the facts which constitute his cause 
of action, but not to state the evidence which supports them. Ap- 
pended to the Practice Act are certain forms which the Bar is di- 
rected to use, so far as they are applicable. They are printed in the 
same book and they have some authority. On turning to two of these 
forms, I notice that they agree with the complaint. The pleader 
probably followed them, understanding that that was a well-recog- 
nized method of pleading. 

Form 132: “On June 2, 1912, said defendant, by his servant, 
delivered ice at the house of said John Doe, and while so doing, and 
by reason of his negligence, allowed a block of ice weighing 100 
pounds to fall on plaintiff.” 

That is all. “By reason of his negligence.” What his negligence 
was, whether it was carelessness in handling the ice, whether it was 
swinging it over an improper place, whether it was want of care in 
providing too weak a chain, or anything else of that kind, is not 
stated. Form 139 is much to the same effect: 

“On March 10, 1912, plaintiff was driving a wagon belonging to 
him along the highway near Freehold. On that day the defendant, 
while driving in another wagon along the same highway, negligently 
drove against the wagon of plaintiff and thereby broke and injured 
the same.” 

Whether he was driving too fast, whether he was violating the 
rule of the road, or what, does not appear. He “negligently drove.” 

The propriety of this mode of pleading under the new Practice 
Act has been recently made a matter of discussion in volume 36 of the 
New Jersey Law Journal, at page 233. The Editor remarks that this 
question has arisen, and holds up to admiration the pleadings in a 
certain case brought by the much-respected firm of Collins & Corbin, 
and defended by the equally-respected firm of Griggs & Harding. 
These pleadings are held up as a model by the Editor, as showing 
how extremely simple pleadings can be when contrasted with the 
prolixity of the old common law pleadings. In this case the com- 
plaint, like the complaint in the present case, simply says “negligently, 
carelessly,” without further explanation. In the answer the defendant 
denies that, but he says the plaintiff was negligent himself; that is, he 
pleads contributory negligence, andsthough he does it with the use 
of rather more words than are sometimes employed, it, after all, 
amounts to a simple allegation that the plaintiff was negligent himself. 
This was an actual case, but it was not decided on any point of 
pleading, so that the Court did not in that case express any opinion. 

Recently, in the case of Levitt v. Windsor, a case referred to in 
volume 38 of the New Jersey Law Journal, at page 3, the answer 
says just this: “He says that the plaintiff was guilty of contributory 
negligence.” A motion was made before his Honor, the Chief Justice, 
to make the answer more specific, and require the defendant to state 
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in what the negligence of the plaintiff consisted. The motion was 
denied on the 28th of November, 1914, the Chief Justice saying that, 
in his opinion, the contributory negligence was well and sufficiently 
leaded. 
4 I am unable to see why the contributory negligence of the plain- 
tiff should be pleaded any more concisely than the averment of the 
negligence of the defendant, and it would seem logically to follow 
that, if it is enough to say in so many words that the plaintiff was 
guilty of contributory negligence, it ought to be enough in the com- 
plaint to say that the defendant by his negligence occasioned the 
accident. 

Looking to see what the law was under the old practice, I find 
that, under the old practice, and, I presume, under the new practice, 
this matter depends somewhat upon circumstances. In the case of 
Miller v. Pathe Freres, reported in 79 Atl. Rep. 1063, the Supreme 
Court, Mr. Justice Voorhees reading the opinion, says this: “Where 
the declaration sets forth the facts which show the injury to be di- 
rect, it is sufficient to allege simply that the defendant was negligent,” 
and citing the case of Breese v. Trenton Railroad Co., 52 N. J. L. 
250; “but where negligence gives rise to an injury which is indirect, 
facts constituting the negligence and showing the duty and the 
breach thereof must be pleaded and averred.” 

There are several cases referred to here, which I will not stop to 
mention now, in illustration of the rule that where the injury is in- 
direct the facts must be stated. One of those cases was this: The 
declaration said that the plaintiff was a passenger on a railroad train, 
and that, by the negligence of the railroad company, he was thrown 
out of the car and hurt. The Court said that that was not sufficient. 
There are such an infinity of ways in which a man might be thrown 
out of a car by the negligence of a railroad company, that it is in- 
cumbent on the plaintiff to say more than that—to give the circum- 
stances. That rule, I have no doubt, would hold under the new rule of 
practice, for I do not understand that any change is intended by the 
new Practice Act in the rule requiring the plaintiff’s case to be 
stated. The form is new; the substance, so far as I can gather the 
intention of the Legislature, ought to be the same. : 

This case is a direct injury. It is not at all like the case of being 
thrown out of a railroad car by negligence. It is the case of a man 
being run down on the street by an automobile. It is very direct. 
The issue is a very narrow one, and the negligence on one side, and 
the contributory negligence on the other, must be limited to a very 
few and very obvious matters. On the whole, while I should be 
glad, if the authorities warranted me in doing it, to enforce a strict 
tule, I think that I am not justified in holding that this complaint is 
bad. 

The motion is therefore denied. 





The true measure of the damages for the injury to and destruction 
of standing forest trees by fire is held in Reynolds v. Great Northern 
R. Co. 52 L.R.A. (N.S.) 91, to be the diminution in the value of the 
land caused by such injury. 
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WOOD v. CAMDEN IRON WORKS. 


(United States District Court, Dist. of N. J., Feb. 15, 1915). 
Workmen’s Compensation Act—Liability of Receiver to Continue Payments as Operating 
Expenses. 


Case of Walter Wood et al., complainants, against Camden 
Iron Works, defendant. On petition of receiver for instructions. 

Mr. Joseph H. Gaskill and Mr. Nelson B. Gaskill for receiver. 

Mr. Walter H. Bacon for certain holders of bonds secured by 
mortgage. 

HAIGHT, D. J.: On October 22, 1914, a receiver was appointed 
for the defendant corporation, and was authorized to continue the 
business. Before the appointment of the receiver the defendant cor- 
poration had become liable to make certain weekly payments to some 
injured employés and to the representatives of some who had been 
killed, in accordance with the provisions of the New Jersey Em- 
ployers’ Liability Act, (P. L. 1911, p. 134). As respects one em- 
ployé, payments were required to be made pursuant to a judgment 
of the Common Pleas Court of Camden County, New Jersey; but no 
suits had been instituted for the others. The defendant corporation 
made the payments to which the persons were respectively entitled, 
until the receiver was appointed. The receiver has now petitioned 
the Court for instructions as to whether he should continue to make 
these payments. It is urged, on behalf of the receiver, that, as long 
as he continues to run the business of the defendant, he is obligated, 
under the provisions of the above mentioned statute, to continue to 
make the weekly payments. I think his contention is correct. The 
Act provides that, when an employer and an employé shall, by agree- 
ment, either express of implied (as therein provided), accept the pro- 
visions of section II of the Act, compensation for personal injuries, 
or for the death of an employé, shall be made by the employer without 
regard to the negligence of the employer, according to the schedule 
contained in the Act. The schedule provides for weekly payments, 
based on the amount of the employé’s wages and the extent of the 
injury received. 

It has been held by the Supreme Court of New Jersey, in Inter- 
state Telegraph & Telephone Co. v. Public Service Electric Co., 90 
Atl. Rep. 1062, that the obligations and rights thus created are con- 
tractual, and that the payments which the Act requires to be made 
to the injured employé, or to his representatives in the event that he 
is killed, are part of the compensation of the employé for services 
rendered, and, in legal effect, are indistinguishable from ordinary 
wages. Mr. Justice Swayze, in writing the opinion of the Supreme 
Court, said (on page 1063): “It (the compensation provided for in the 
Act) is none the less compensation for labor done, because the statute 
directs that its payment shall be distributed over a certain number of 
weeks in the future.” I think that the logical result of such construc- 
tion is that the contract of employment, provided for in the statute, 
is to pay, in consideration of work to be done, so much during the 
time the employé is working, and, if he shall be injured, his wages 
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shall be considered to have been increased in the proportions allowed 
by the statute for the time therein provided, the excess to be payable 
at certain designated periods in the future. 

Paragraph 8 of section II of this Act provides that “Such agree- 
ment . . . shall bind the employé himself, and for compensation 
for his death shall bind his personal representatives, his widow and 
next of kin, as well as the employer, and those conducting his busi- 
ness during bankruptcy or insolvency.” 

As before shown, one of the terms of the agreement is, that if the 
employé shall be injured, the employer, in consideration of the work 
which the employé has done, shall make the deferred payments at 
specified times. The Act specifically provides that the agreement 
shall bind “those conducting the employer’s business during bank- 
ruptcy or insolvency.” It therefore follows that a receiver, who is 
conducting the business of the original employer during insolvency, 
as in this case, is, by the terms of the Act, bound to make the pay- 
ments which the employé (or his representatives) was entitled to re- 
ceive from the original employer during the time that he conducts the 
business. It is thus a burden placed upon the continuance of the 
business. If, in any given case, it is deemed proper that the business 
of the employer should be continued during bankruptcy or insolvency, 
or any part thereof, the law provides that the agreement which was 
originally entered into between the employer and the injured em- 
ployé, and every part thereof, must be fulfilled by the receiver, to the 
same extent as the employer would have been compelled to fulfill it. 
It therefore follows that, as the requirement to make the weekly pay- 
ments to the employé, or his representatives, is a burden cast by the 
law upon those who continue the business, the payments to be made 
by the receiver must be classed as operating or administrative ex- 
penses. 

The receiver will therefore be instructed to continue to make the 
payments as long as he continues to conduct the business, such pay- 
ments to be considered operating expenses, and paid in the same way 
as wages of other employés are paid. 





STATE v. BEECROFT. 


(Mercer Quarter Sessions, February 24, 1915). 
Indictment— Wilful Desertion of Family—Duty of Father to Support Children. 


Case of The State against Charles H. Beecroft, defendant. On 
indictment for desertion. 


Mr. Charles H. English, Assistant Prosecutor, for the State. 


Mr. John T. Temple for defendant. 

GNICHTEL, J.: The defendant was indicted under Section 73-a 
of the Crimes Act, and the charge is that he deserted and wilfully re- 
fused and neglected to provide for and maintain his minor children. — 

The case was tried by the Court without _a jury, and there is 
practically no disagreement as to the facts. On February 8, 1913, 
the wife of the defendant left his home because of his drinking habits. 
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and his vile, abusive and profane language in the presence of the chil- 

































dren. A few days afterwards he called at her parents’ home, and in- ry 
vited her to return, but she refused, and has since lived part of the If 
time with her parents, and part of the time elsewhere. She took with - 
her their three children, Ruth, aged nine, and John and Gertrud ; 
(twins), aged seven. 
The defendant is a steam-fitter, and claims to be an industrious, ” 
hard-working man, with a weakness for an occasional spree, at which 
times, according to his own statement, he is more or less of a nuisance. 
In August, 1914, the overseer of the poor called upon him and asked 
him to support the children, and he refused to support them unless 
his wife came back to him. id 
To constitute this crime there must be desertion, and in ad- 
dition, wilful refusal or neglect to provide for and maintain the minor Et 
children. Desertion is defined to be the forsaking or abandoning of a Cc 
person with whom one is legally bound to live, or for whom one is 
bound to provide. Did the father in this case desert the children? 
True, he did not leave their home; they were taken away by their 
mother, and, even though she may be guilty of desertion, they were 
too young to have had any choice in the matter, and are not charge- he 
able with any fault. They could not return to him without some ne 
action on his part, or on the part of the mother. When the wife re- ™ 
fused to return, the husband made no demand for the custody of the Th 
children, and did not attempt, legally or otherwise, to obtain posses- | 
sion of them. Apparently he did not concern himself about their re 
health or welfare in any way, and, when asked to support them, wed 
angrily refused to do anything for them unless the mother returned ~ 
to him. It is true this was after a complaint had been made, but it te 
shows his mental attitude toward them. ‘With the exception of pro- aie 
viding them with shoes and clothing on several occasions, he had : 
made no effort to fulfill his obligations as a father. — 
The duty of supporting and maintaining children falls primarily and 
upon the father. It is a duty which he owes to the State as well as whe 
to his children, and he has no more right to allow them to become week 
public charges than he has to allow them to suffer for want of propet righ 
care and maintenance. The fact that the mother took the children that 
did not relieve him of his duty to maintain them. Secs 
The design of the statute is to enforce, as far as practicable, the 
fulfillment of the father’s duty to the public and to the children, and that 
it would obviously fail of its purpose if he could, by agreement, or by Stat 






the act of another, whether lawful or unlawful (and to which he made 
no active opposition), relieve himself of the responsibility which the 
statute imposes upon him. Stdte v. Sutcliffe, 25 Atl. 654; State v. 
Allen, 56 O. 235. 

The father’s duty to maintain and look after the welfare of his 
children is absolute. The law will not permit him to evade it, or to 
impose conditions in relation to his performance of it. There is no 
evidence of desertion on the part of this defendant at the time his wife 
took the children and left his home; I do not think he had any 1n- 
tention at that time of abandoning his children. He wanted his wife, 
and tried to coax her back, and, when she refused to return and sub 
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mit to his treatment, his feelings toward his family changed. He 
ignored his duty toward his children, abandoned them, and refused 
and neglected to support them. I think the positive refusal made by 
the defendant to the overseer of the poor, to support the children 
unless his wife returned, explains his attitude and conduct during 
almost the entire period here involved. 

I think, under the testimony, he is guilty as charged, and I so find. 





LINCKS v. ERIE RAILROAD CO. 
(Hudson Common Pleas, February, 1915). 
Workmen’s Compensation Act—When Federal Act Supersedes State Act—Interstate Com- 
merce Employment. 
Case of Regina Lincks, Administratrix, etc., petitioner, against 
Erie Railroad Company, respondent. Petition filed under Workmen’s 
Compensation Act. 


Mr. Frank Turner for petitioner. 
Messrs. Collins & Corbin for defendant. 


TENNANT, J.: The sole question which is before me is whether 
the Compensation Act in this State is superseded, in this case, by the 
Federal Act. 

Counsel have furnished me with briefs which review many cases. 
There seems to be no doubt but that the Federal law obtains if the 
employé was injured while engaged in interstate commerce. Counsel 
for the defendant have emphasized this point, but I think the case 
must turn on the very small question whether or not, at the time of 
the accident, the deceased was actually employed in interstate com- 
merce within the meaning of the Federal Employes’ Liability Act. 

In this case it is obvious that the deceased was doing work of a 
mixed character. That is to say, his work related to both interstate 
and intrastate commerce. Counsel for the defendant urges that, 
where the employment is indiscriminate and aids both interstate and 
intrastate commerce, it is enough, under the decisions, to bring the 
right to recover within the Federal Statutes, “unless it clearly appears 
that he was engaged in intrastate commerce solely at the time of the 
accident.” 

I do not think that this is the law, and I think the last statement 
that | have been able to find from the Supreme Court of the United 
States is much to the contrary. 

In the case of Illinois C. R. Co. v. Behrens, 233 U. S. 473, Mr. 
Justice VanDevanter delivered the opinion of the Court and dis- 
cussed the question of the mixed nature of the work of the employe, 
and pointed out that the words of the Federal Act of April 22, 1908, 
read “that every common carrier while engaged in commerce be- 
tween any of the several States . . . . shall be liable 
Dk. 4 while he is employed by such carrier in such commerce ;" 
and he adds, “giving to the words ‘suffering injury while he is em- 
ployed by such carrier in such commerce’ their natural meaning, as 
we think must be done, it is clear that Congress intended to confine 
its action to injuries occurring when the particular service in which 
the employé is engaged is a part of interstate commerce.” 
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I do not find in this case that the deceased was engaged in inter- 
state commerce, or that his injuries occurred while he was employed 
in such commerce. 

In my judgment the petitioner is entitled to the relief prayed for, 
and counsel for the petitioner may prepare the statutory finding 
based on this memorandum, and either obtain the consent of defend- 
ant’s attorneys or give notice of application for signing. 





CRAMER v. LITTELL. 


(Essex Common Pleas, February, 1915). 
Workmen's Campensation Act—Cancer Developing from Injury—Chain of Causation from 
Injury to Death. 


Case of Bertha Cramer, on behalf of herself and others, depend- 
ents of Frank Cramer, deceased, petitioner, against J. R. W. Littell, 
Inc., respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Isador Kalisch for petitioner. 
Mr. Arthur F. Egner (McCarter & English) for respondent. 


Finpines oF Facts By OsBorne, J. 


A petition having been filed in the above-stated matter by Bertha 
Cramer, widow of Frank Cramer, deceased, on behalf of herself and 
of Myrtle, Leona and Kate Cramer, children, dependents of the said 
Frank Cramer, praying for the compensation to which the petitioners 
may be entitled by virtue of the terms and provisions of an act of the 
Legislature of the State of New Jersey, entitled “An Act prescribing 
the liability of an employer to make compensation,” etc., approved 
April 4, 1911: 

I find, from the stipulations entered and the evidence taken in 
this cause, the facts to be as follows: 

That, on the fourth day of November, 1913, the respondent con- 
ducted an upholstery and awning business in the city of Newark, and 
that the deceased was employed in doing such work as was required 
of him in connection with the above-mentioned business; that, at the 
time of the accident for which compensation is sought by the pe- 
titioner, deceased was in receipt of wages amounting to the sum of 
eighteen dollars per week; that, on the fourth day of November, 1913, 
deceased was sent by the secretary and treasurer of the respondent 
corporation to the Belmont avenue school in the city of Newark, at 
which place the respondent corporation had a contract to do certain 
work on the window shades agd rollers at said school, which work 
necessitated the use of tacks; that, while working on the shades or 
rollers at said school, deceased had some tacks in his mouth for use 
in his work, one of which pricked the left side of his tongue; that, 
thereafter, a cancer developed at the place of this injury, for which 
the deceased received treatment; that an operation upon the tongue 
became necessary; that deceased, on the 18th of June, 1914, died 
from shock while under the influence of the anaesthetic given him in 
preparing him for said operation; that the death of Cramer resulted 
from an accident arising out of and in the course of his employment, 
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and that the respondent herein received due and legal notice of the 


accident. 
DETERMINATION. 


OSBORNE, J.: From the uncontradicted testimony in this case 
it appears that the deceased was working in a manner usual to his 
employment, and that, while doing so, he received an injury to his 
tongue due to a laceration or puncture by a tack which he held in his 
mouth; it further appeared that it is customary for upholsterers, as 
a matter of convenience and in order to facilitate their work, to carry 
tacks in their mouths preparatory to using them. The wound to the 
tongue grew worse, and, in February, deceased consulted a physician, 
who testified that he found a fissure of the tongue at the point where 
the evidence shows the injury by the tack had been sustained, which 
grew worse, and developed into a cancer. Following the diagnosis 
of cancer, it was determined by the physicians that an operation was 
necessary. It was while under the anaesthetic, preparatory to the 
operation, that the man died as the result of shock. 

The medical testimony shows that cancer could develop from 
such an injury. On the examination of the medical expert called by 
the respondent, an endeavor was made to make it appear that the 
abrasion of the tongue which developed into cancer was due to the 
constant retention of tacks in the mouth in the course of the occu- 
pation. We are not bound to find that the death was not the result 
of the accident, merely because it is impossible to exclude all other 
alternative causes. Fleet v. B. H. Johnson & Sons, Court of Appeal 
England (1913), W. C. & Ins. Rep., p. 149 (Gordon). 

It is often manifestly impossible to determine these questions 
with such certainty as to absolutely exclude any other theory, and 
we are justified in drawing conclusions based upon reasonable 
probabilities. The general principle applicable to the situation pre- 
sented in this case has been well summarized in Dawbarn on Em- 
ployers’ Liability (4th Ed.), p. 104, as follows: 

“Again, it not infrequently happens that all the consequences of 
the accident are not immediately apparent. As regards such cases 
the law is perfectly simple. Every consequence of an accident, proxi- 
mate or remote, is equally the result of the accident, and whether the 
result is apparent today or six months hence makes no difference. 
For example, a man gets struck by a bullet which lodges in his side 
and cannot be removed. He recovers from it and, apparently, for 
years is in perfect health. Then the bullet shifts its position, causes 
the stoppage of an artery, apoplexy results, and the man dies. Not- 
withstanding the lapse of time, the man is as much killed by the 
bullet as if he had been struck dead on the spot in the first instance. 
Except in those cases where death is the immediate result, it 
frequently happens that the accident results in erysipelas, pneumonia, 
blood-poisoning, paralysis, etc., which are themselves the prelude to 
still more serious consequences. These ultimate consequences, in- 
cluding death itself, are as much the result of the accident as if they 
had been instantaneously developed on the happening of the accident 
itself. All this is clear, and offers no difficulty. The difficulty arises 
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when, as a question of fact, one has to enquire, were such ultimate 
consequences the result of the accident or of some intervening cause.” 

The leading English case on the aspect of the case here pre- 
sented for consideration seems to be Dunham v. Clare, 66 L. T. 751; 4 
Workmen’s Compensation Cases (Minton-Senhouse) 102, where ery- 
sipelas in an uncommon form started from a wound in the foot and 
death resulted therefrom. In that case the Court held that, where 
the applicant has shown that there was injury by an accident arising 
out of and in the course of his employment and that death resulted, 
it then becomes a question of fact whether death did result from the 
injury caused by the accident, regardless of how improbable or 
unnatural it might have appeared that death should result. Collins, 
M. R., then, goes on to say: 

“The only material question is whether there has been any break 
in the chain of causation, whether any new act has intervened be- 
tween the injury by accident and the subsequent death . . . Ii 
there has been an accident the only question is whether the alleged 
injury is the result of the accident. In my opinion the County Court 
Judge has, in the present case, laid down the wrong standard, that 
the death must be the natural and probable consequence of the acci- 
dent. Although death might not be a natural and probable conse- 
quence of the accident, yet it might be caused by the accident without 
any new act intervening to break the chain of causation.” 

In Shirt (or Short) v. The Calico Printers’ Assn. Lim., Court of 
Appeals, Eng. (1909), Il Butterworth’s Workmen’s Comp. Cases, 
342, a workman’s hand was badly injured and an operation was per- 
formed, which, however, left the hand in a condition requiring 1 
further operation to perfect a cure. Under the anaesthetic ad- 
ministered for this second operation death ensued. The County 
Court Judge held that, in the circumstances, the administration of the 
anaesthetic constituted a novus actus interveniens. Cozens-Hardy, 
M. R., for the Court of Appeals said that the true test was whether 
the step taken to obviate the consequences of the accident was 
reasonable, and sent the case back to the County Court, not for re- 
hearing, but to assess the amount of compensation. 

There are, of course, other British cases which further illustrate 
this principle (see lirming’s Workmen’s Comp. (2d Ed.), p. 182, etc.). 
but I think the cases referred to by me are sufficient to indicate that 
the law on this point is well settled there, and the language of Mr. 
Justice Swayze, speaking for the Supreme Court in Newcomb v. 
Albertson, 89 Atl. Rep. 928, would seem to indicate that the English 
cases would be followed here. In‘that case he said: “The only ques- 
tion for us is whether those injuries were due to the accident. The 
question is not, strictly speaking, whether the accident was the proxi- 
mate cause, . . . . or whether the infection was the natural 
result of the accident.” 

It will be observed that this is precisely the rule laid down in the 
English cases. In fact, the opinion in Newcomb v. Albertson refers 
with approval to, and follows, the leading English cases. 

I am of the opinion that there is sufficient in this case to justify 
the conclusion that Cramer’s death was the result of an accident which 
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arose out of and in the course of his employment. Here we have a 
“chain of causation,’ an unbroken sequence of events so closely re- 
lated each to the other that the inevitable conclusion must be, it 
seems to me, that one was dependent upon and grew out of the other. 
Tracing back this sequence of events I find the cause of Cramer’s 
death to have been the injury which he received on the fourth day of 
November, 1913. 

“Where there has been an accident it must be shown that the 
subsequent death of the man who met with the accident resulted from 
that accident.” Fleet v. B. H. Johnson & Sons, Court of Appeal Eng- 
land (1918), W. C. & Ins. Rep., p. 149 (Gordon). 

I therefore find: 

That the petitioner is entitled to compensation at the rate of nine 
dollars per week for a period of three hundred weeks, inasmuch as the 
petitioner’s intestate left him surviving at his death four dependents, 
his wife, Bertha Cramer, and three children, Myrtle, seven years of 
age ; Leona, five years of age, and Kate, four years of age 

That the petitioner is entitled to costs in this proceeding. 

Petitioner’s counsel will be allowed a counsel fee of one hundred 
and fifty dollars. 

Judgment will be entered in accordance herewith. 





O’CONNOR v. BABCOCK & WILCOX CoO. 


(Morris Common Pleas, February, 1915). 
Workmen’s Compensation Act—Commutation of Balance of Payments Due under Previous 
Order. 


Case of David ©’Connor, petitioner, against Babcock & Wilcox 
Company, respondent. Petition filed under Workmen’s Compen- 
sation Act. 

Mr. Robert H. Schenck (King & Vogt) for petitioner. 

Mr. John M. Emery (Lindabury, Depue & Faulks) for respond- 
ent. 

SALMON, J.: Petition has been filed in the above matter pray- 
ing that the balance of weekly payments remaining due to petitioner 
in pursuance to an order made October 3, 1914, be commuted to a lump 
sum. 

The conclusion was reached, as shown by the findings filed in 
this matter September 2, 1914, that “commutation of the payments, 
wholly or in part, at the (then) present time, at least, should be re- 
fused.” (See 37 N. J. L. 275). Subsequently, and by said order of 
October 3, 1914, which was consented to by the attorneys for the re- 
spondent, commutation was made of the payments for a period of 
seventy weeks. 

It is now shown that the petitioner, since his injury on December 
15, 1913, has worked as night watchman for the period of three 
months, and received wages of ten dollars per week. In addition to 
this he has been engaged by a cemetery association, digging graves 
for five days at one dollar and fifty cents per day; that he has had’ no 
other work; that he now has opportunity to receive employment at 
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Syracuse, New York, in which city he has relatives and friends and 
which is his native place; that he has a wife and seven children, the 
children ranging in age from seven months to thirteen years; that at 
least three of his said children are ill, one of whom is affected with 
hip disease, requiring constant medical attention; that since his in- 
jury he has incurred indebtedness consisting of doctor bill for services 
to himself and his wife, grocery bill for his family and a furniture bill 
for household furniture purchased upon a conditional basis, the title 
to the property to remain in the seller until paid for by petitioner; 
that he has other indebtedness incurred for living expenses since his 
injury, which, from the payments and the commuted amount received 
in this matter, plus his other income, he has been unable to pay; that 
he is without employment at the present time and without prospect 
of employment in the town of Boonton, in which he lives; that his 
requirements for daily expenditures are far in excess of his weekly 
payments of six dollars now being received from respondent; that 
none of his present debts were incurred before the time of his injury, 
December 15, 1913. 

It is conceded that there are yet to run one hundred and eighty- 
two weeks of the maximum period of three hundred weeks as pro- 
vided for in the statute, making the sum due, if commuted, one thou- 
sand and six dollars and seven cents. 

The Act provides that compensation may be commuted if it ap- 
pear that such commutation will be for the best interest of the em- 
ployé, or that it will avoid undue expense or undue hardship to either 
party, etc. And the Act further provides that, in determining whethe: 
the commutation asked for will be for the best interest of the em- 
ployé, or that it will avoid undue expense or undue hardship to either 
party, the Judge of the Court of Common Pleas will constantly bear 
in mind that it is the intention of the Act that the compensation pay- 
ments are in lieu of wages, and that commutation is a departure from 
the normal method of payment and is to be allowed only when it 
clearly appears that some unusual circumstances warrant such a de- 
parture. 

The first element to be determined is whether the injury is of 
such nature as to remove the question for all practical purposes of 
the possibility of petitioner’s disability becoming lessened or removed 
altogether. ‘The specific cause of disability is the removal of pe- 
titioner’s left kidney and the subsequent over-burden of the remaining 
kidney, resulting in the inability of petitioner to do his accustomed 
“manual labor.” It is, of course, impossible to determine the future 
effect of the absence of this pacticular organ of the body; but, con- 
sidering the impairment of the physical function of the kidneys 2s 
such, due in this case to the absence of the one kidney, it is not too 
much to say that the loss to the petitioner in the physical function 
of the kidneys, while partial in character is permanent in quality and 
therefore will endure, at least, during the remaining one hundred and 
eighty-two weeks of the period prescribed in the statute. 

After a thorough consideration of the matter originally pre- 
sented, and now again brought forth for attention, it appears clearly 
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that the best interests of the petitioner will be served if the commuta- 
tion is ordered of the remaining payments, and that it will avoid 
undue hardship to petitioner if such result is had. The petitioner has 
responsibilities of a family nature, considering his status in its broadest 
sense, as to reasonably warrant at this time commutation of pay- 
ments, so that he may now be given such financial assistance as to 
permit him to again become employed and to eliminate the likely re- 
sult, unless so assisted, of himself and his very large family becoming 
a burden, public or otherwise, as it is possible now to avoid. 

Regard has been had to the specific provisions of the statute 
respecting the allowance of commutation of compensation, and it is 
deemed that in this case a proper combination of circumstances is pre- 
sented to warrant an order being made to that end, and therefore 
such order should be made accordingly. 

The costs of this proceeding are allowed the petitioner, to be paid 
by the respondent, and, pursuant to the provisions of the statute under 
which the proceeding is brought, the sum of thirty dollars is hereby 
allowed to the legal adviser of the said petitioner, to be paid by him 
as compensation, which amount is hereby settled and determined. 





That a landowner will be enjoined from erecting a fence on his 
land to the great damage of his neighbor, and without any useful 
purpose on his part, but for the sole purpose to annoy and punish the 
party injured, is held in Bush v. Mockett, 52 L.R.A. (N.S.) 736. 
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MINORITY REPRESENTATION. nority representation.” In any 


true sense there is, there can be 


The following letter to the 
Trenton “Daily Times” appeared 
in a recent issue of that news- 
paper: 

Sir :—In your editorial in Satur- 
day’s Times, with reference to the 
proposed amendment providing 
for the election of Assemblymen 
by districts you say truthfully 
that there can be no justice in a 
system that denies to 20,000 or 
25,000 Republicans in Hudson 
county a single member in the 
House, and gave no opportunity 
for the 25,000 Democratic voters 
in Essex, the 7,000 in Passaic, and 
the 6,500 in Mercer to elect a 
spokesman. 

You are, however, mistaken in 
your view that election by dis- 
tricts is “in the interest of mi- 


no minority representation in a 
system of election by single mem- 
ber districts. The minority in 
each district is unrepresented. It 
is true that there may be a Demo- 
cratic or Republican minority in 
one district and a Democratic or 
Republican majority in another 
district, as the case may be, and 
one might say that the minority 
of the county has representation 
in the Legislature. The fact is, 
nevertheless, that the Democratic 
majority in certain districts and 
the Republican majority in cer- 
tain other districts would be rep- 
resented while the Republican mi- 
nority in the one, and the Demo- 
cratic minority in the other set of 
districts would be without any 











direct representation whatever. 
At the very best, it could be said 
only that the Republican minority 
in one district is indirectly repre- 
sented by the Republican ma- 
jority in other districts and vice 
versa. But the minority, thus 
supposedly represented indirectly 
would have no voice in the selec- 
tion of the men thus indirectly to 
represent them. It is easily con- 
ceivable that in such counties as 
Essex and. Hudson, the minority 
in certain districts would, if they 
had the chance, select as repre- 
sentative, a man of very different 
character from those selected for 
them by the majority of other 
districts. 

So far from a system of election 
by single districts insuring repre- 
sentation to the minority, it is 
perfectly possible that the mi- 
nority party of such counties may 
not elect a single member and 
thus be as completely without 
any form of representation as un- 
der the present system of election 
en bloc. This is what actually 
did happen after the race track 
legislation of some twenty years 
ago. If my memory serves me, 
in the election in 1893, the Demo- 
crats elected only two of the sixty 
Assemblyman in the entire State, 
in spite of the fact that the dis- 
tricts had been gerrymandered in 
the Democratic interest. 

The Democrats of nearly all the 
counties in the State were actu- 
ally without any representative 
whatever. And this, too, with 
election by districts. This was 
an extreme case it is true, but the 
same result only in less degree 
is likely to occur at any time. 

If the evils of the present sys- 
tem of electing Assemblymen are 
to be corrected—and they should 
be—the remedy is proportional 
representation. This means the 
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election of representatives by all 
the voters of an electoral district 
in such a manner that each group 
or party will secure representa- 
tion in proportion to its strength. 
Thus we should have neither ma- 
jority nor minority, but real rep- 
resentation. 

To have this we must have mul- 
tiple districts, i. e. electing sev- 
eral members each. Our larger 
counties are available for the ap- 
plication of the proportional sys- 
tem so soon as the people shall be 
made familiar with it. If the 
proposed amendment shall be 
adopted then we cannot have it 
until the Constitution shall again 
be amended to undo the amend- 
ment now proposed. The pend- 
ing resolution is a step back- 
wards. It is not progressive but 
reactionary. The marvel is that 
any progressive Democrat or Re- 
publican should espouse it. Pro- 
portional representation is in the 
line of progress, it is daily gaining 
support among the thoughtful 
students of government, it is the 
coming solution of the problems 
arising from the failures of repre- 
sentative government. Already 
a bill permitting the election of 
Congressmen by this system has 
been introduced at Washington 
by Mr. Bailey, of Pennsylvania. 
The movement is sure to grow 
wherever political enlightenment 
obtains. 

Let not New Jersey mar her 
record as an enlightened, progres- 
sive State by a distinct step back- 
ward in her system of representa- 
tion. 

LINTON SATTERTHWAITE. 

Trenton, Feb. 15, 1915. 





FIGHTING FIRE WITH FIRE. 


In Williams v. Vincent, 70 Kan. 
595 a debtor was trying to con- 
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vince the Court that his bowling- 
alley was exempt from seizure 
and sale on execution as a tool or 
implement of his business. He 
claimed that he had the same 
rights as the fiddler in the case of 
Goddard v. Chaffee, 2 Allen 
(Mass.) 395, and enforced his 
argument by an illustration from 
the thrilling drama of Richelieu, 
as follows: “As around the sacred 
form of his beloved niece the aged 
Cardinal drew the magic circle of 
the church at Rome, the precincts 
of which no myrmidon of the 
temporal law dare penetrate, so 
around certain things the people 
of this commonwealth have 
erected a barrier to penetrate 
which no Court can issue a writ 
sufficiently forceful, and among 
these certain things are ‘the 


necessary implements of a person 
used and kept in stock for the 
purpose of carrying on his busi- 


ness.. The Court was not im- 
pressed with the comparison of a 
fiddle and a bowling-alley, but the 
debtor’s oratory evidently made a 
hit, for the Court answered him 
in kind, saying: “The fiddler, 
however, could operate his own 
fiddle with some profit; but the 
debtor in this case might enter his 
alley in the morning when the 
sun’s flamboyant beams of gold 
and fire first break upon the still 
and pulseless world, and stay 
there until its expiring rays en- 
sanguine the cloud heaps of the 
west with an angry dye, making 
the vibrant earth to tremble with 
the thunder of his rumbling balls 
and shivering the circumambient 
air with a crash of his stricken 
pins, without making a cent, or 
even arousing a suspicion that he 
was at work, or was using the 
tools and implements of any kind 
of trade or business.” — Law 
Notes. 


HUMORS OF THE LAW. 


“You are charged with selling 
adulterated milk,” said the Judge. 

“So I understand, your Honor,” 
said the milkman. “I plead not 
guilty.” 

“But the testimony shows that 
your milk is 25 per cent. water,” 
said the Judge. 

“Then it must be high-grade 
milk,” returned the milkman. “If 
your Honor will look up the word 
‘milk’ in your dictionary you will 
find that it consists of from 80 to 
90 per cent. water. I[’d ought to 
have sold it for cream.” 


A Wheeling, W. Va., lawyer 
says he has heard many queer 
verdicts in his time, but that the 
quaintest of these was that 
brought in not long ago by a jury 
of mountaineers in a_ sparsely 
settled part of that State. 

This was the first case for the 
majority of the jury, and they sat 
for hours arguing and disputing 
over it in the bare little room at 
the rear of the court room. At 
last they straggled back to their 
places and the foreman, a lean, 
gaunt fellow, with a superlatively 
solemn expression, voiced the 
general opinion: 

“The jury don’t think that he 
done it; for we allow he wasn’t 
there ; but we think he would have 
done it ef he’d had the chanst.” 





N. J. BAR EXAMINATIONS, FEB. 
TERM, 19165. 


ATTORNEYS’ QUESTIONS 


1. John Brown was _ elected 
Governor of New Jersey but died 
before taking the oath. The re- 
tiring Governor claimed that he 
should hold the office until an- 
other Governor could be elected. 
Was he correct? 
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2. A sued his tenant for rent 
due. The tenant alleged that he 
should not pay as the title to the 
premises was in B. If proven, 
was such defense good? 

3. A granted to B, personally, 
the right to drive his cattle across 
A’s land. (a) What kind of an 
estate is thus created? (b) Can it 
be inherited? 

4. On July 13th, A made a chat- 
tel mortgage to B, which B did 
not record. B, however, took 
possession of the mortgaged 
property four months afterward. 
Was the mortgage valid? 

5. A bailee delivered the chat- 
tels bailed to one having a para- 
mount title thereto, and on being 
sued by the bailor, set this up as 
a defense. Was it good? 

6. A sold to B a bill of goods 
as an entire contract. Part was 
delivered, and the rest destroved. 
What redress has the buyer? 

7. A filed a bill in equity for the 
annulment of a contract on the 
ground of fraud and for damages 
sustained through such fraud. Is 
he entitled to this relief in equity? 

8. A visitor in a dwelling house 
rented from B by A sustained in- 
juries from a defective floor and 
sued the landlord therefor. In 
the absence of contributory negli- 
gence, can the visitor recover? 

9. A wife mortgaged her land 
to secure her husband’s debt, in 
which mortgage her husband 
joined. Could this mortgage be 
enforced ? 

10. A married woman em- 
ployed her insolvent husband as 
agent in a business established 
with her own money, and through 
his business ability made large 
profits. Can the husband’s cred- 


itors have these profits applied to 
their claims? 

11. A negotiable note was made 
by A, payable in one month at his 





bank. It was duly presented there 
for payment by the holder and 
payment refused. No notice of 
dishonor was given to A. Ina 
suit against him, on the note, by 
the holder, he (defendant) plead. 
ed that no notice of dishonor had 
been given him. Is the defense 
good? 

12. An executor died before he 
had settled the estate. (a) Who 
is entitled to finish his duties? 
(b) By whom is the authority for 
that purpose conferred? 

13. A bequeathed to his son 
John a bond for $1,000, describ- 
ing it. He bequeathed a general 
legacy of $1,000 to his daughter 
Mary. The assets of the estate 
were insufficient to pay its debts. 
Mary claimed that John’s legacy 
should abate equally with hers. 
Was her contention correct? 

14. A devised, in fee simple. 
his homestead to his son John, 
and his farm, “The Oaks,” to his 
son George. Testator owned the 
fee in his homestead and sup- 
posed that he owned the farm in 
fee; but, in fact, he had only an 
estate for his life in the farm, the 
remainder in fee being in his son 
John. What equitable right (if 
any) has George against John in 
regard to the farm? 

15. John Doe manufactured and 
sold a certain medicine (not 
patented) and used a_ secret 
formula for that purpose. His 
clerk was entrusted with the 
formula, and afterwards left his 
employ and started a business of 
his own, in which he used the 
same formula in competition. Has 
Doe any remedy against his clerk, 
and if so, what? 

16. Has the owner of land any 
remedy against his neighbor who, 
maliciously, erects a structure on 
his own land, cutting off light and 
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air from the windows of the first- 
mentioned owner? 


17. A executed a written con- 
tract for the sale of his farm. It 
was not signed by the vendee. 
In a suit for specific performance 
brought by the vendee against 
A, the latter pleaded that the con- 
tract was not signed by the ven- 
dee, and was, therefore, unilateral. 
Is the defense good? 

18. A assaulted B in the latter’s 
house and seriously wounded 
him. B’s wife was made ill by 
the shock of witnessing the 
assault upon her husband. Has 
she a cause of action against A? 

19. A wrongfully took certain 
boards belonging to B and used 
them in the construction of a 
barn. May B maintain an action 
to recover possession (replevin) 
of the boards? 


20. A, having a_ grievance 


against B, went to B’s dock and 


destroyed B’s boat. Is A guilty 
of theft? 

21. A and B owned realty as 
joint tenants. Upon the death of 
A, prior to B, his widow claimed 
an estate in dower in the undi- 
vided half of the said realty. Was 
she entitled to it? 

22. At the time designated by 
the by-laws, a corporation failed, 
through the connivance of its di- 
rectors, to hold an election of new 
power to make lighting contracts 
directors. Does such failure work 
a forfeiture of its charter? 

23. A sued B upon a contract. 
B pleaded a general denial of 
making the contract. The proofs 
established over objections that 
the contract was governed by the 
statute of frauds, and B made a 
motion to non-suit which was re- 
sisted by A because the statute 
had not been pleaded. Who 
should prevail? 

24. H devised to his son “all the 


plantation whereon I now live.” 
In an ejectment suit the son 
offered to prove that the premises 
in dispute constituted a part of 
the plantation. Was such testi- 
mony admissible? 

25. What constituted an issue 
in pleadings at law? 

26. A, who had a fancied cause 
of complaint against B and C, 
turned his hose upon their sev- 
eral automobiles, which were 
standing along side of each other 
in a garage, and injured them. 
Must they bring separate suits, if 
they desire to sue? 

27. A and B had a cause of 
action against C. A asked B, be- 
fore beginning the action, to join 
as co-plaintiff, but he declined to 
do so. What course of action 
should A pursue as to B? 

28. A filed a bill in Chancery in 
which he prayed for special and 
general relief. The relief prayed 
for specially was not warranted 
by the facts or the law of the 
case. Was he entitled to any re- 
lief ? 

29. A filed a bill in Chancery 
against B for an accounting. The 
transactions were more than six 
years old. If B wished to take 
advantage of the statute of limi- 
tations, how should he do so? 

30. A issued a subpoena, then 
filed his bill of complaint. - B, the 
defendant, entered a general ap- 
pearance, and then moved to dis- 
miss the bill on the ground that 
the subpoena was issued before 
filing the bill. Should his motion 
prevail? 





COUNSELORS’ QUESTIONS. 


1. The Legislature passed a law 
regulating fish and game and also 
providing for penalties for cruelty 
to cattle and horses. Was this 
law constitutional ? 
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2. The owner of a farm took 
down a fence and piled the rails 
in a heap, intending to build with 
them another fence on the same 
farm. Were they real or per- 
sonal property? 

3. A devised an estate to X for 
life; and one month after his 
death to go to Y and his heirs for- 
ever. What kind of an estate is 
thus created? 

4. A chattel mortgage, in the 
affidavit annexed, stated that the 
consideration was “a balance of 
$700 due upon a judgment re. 
covered by W against K and 
assigned to Y.” It was immedi 
ately recorded. Is it valid? 

5. A hired a wagon to B for a 
year. Through the negligence of 
B’s coachman, which was known 
to B, the wagon became unuse- 
able in six months. A sued B. 
B claimed he should have waited 
until the end of the year. Which 
was correct? 

6. A_ sold to B and 
At the 


goods 
showed him a sample. 
same time he said “the goods are 
in the warehouse next door and 


you can examine them if you 
choose.” B did not examine 
them, and upon delivery refused 
to accept them because they 
clearly did not correspond to the 
sample. Can he be held? 


7. The Legislature vested in 
the Common Councils of cities the 
power to make lighting contracts 
for five years. The Common 
Council directed its lighting com- 
mittee to negotiate and make‘the 
contract. Was this action legal? 


8. A mother agreed to leave, by 
will, to her son, property devised 
to her by her husband, if he 
would continue to take care of the 
estate as he had done theretofore. 
This he did, but she left the prop- 
erty to her daughter. The agree- 
ment was not in writing. Can 
the son enforce the agreement ? 
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9. Where, after a firm’s disso- 
lution, an account with it is car- 
ried on with a succeeding firm as 
a running account, to what items 
in the account should undesig- 
nated payments, made to succeed. 
ing firm, be credited? 

10. An agent authorized to in- 
sure property of his principal, in- 
sured in a mutual company. Had 
he authority to do this? 

11. A negotiable note, payable 
in one month, was signed by the 
maker, but not delivered. The 
payee procured the note by fraud, 
and without giving any considera- 
tion for it. He endorsed and sold 
it for value before maturity, to 
a bona fide purchaser who had no 
notice of the fraud. Has the 
maker a good defense against the 
purchaser ? 

12. The deceased executor of 
John Doe had collected, in his 
lifetime, part of the assets of the 
estate. Both ‘the and his admin- 
istrator refused to account for the 
same. May the next of kin of 
John Doe bring suit in their own 
names against the administrator 
of the deceased executor for an 
accounting? 

13. Testator’s will gave several 
pecuniary legacies, and then gave 
“all the rest and residue” of his 
property “real and personal” to 
his wife, absolutely. The per- 
sonal estate was insufficient to 
pay the legacies. Can the real 
estate be sold to pay the legacies? 

14. The owner of a certain busi- 
ness bought and took title to the 
property in which he conducted 
it, in the name of his son. The 
son, in a letter signed by him, 
acknowledged that he held the 
title for his father’s use. A judg: 
ment creditor of the son levied 
upon the property. Has the father 
any remedy, and if so, what? 


\ 
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15. A widow had a right of 
dower (dower not having been 
set off) in lands of her deceased 
husband. Can a judgment creditor 
of the widow reach this right ‘of 
dower by execution on his judg- 
ment ? 

16. An owner made a contract 
for the sale of his land, but died 
before the time fixed for the de- 
livery of the deed. May his ex- 
ecutor (having no power of sale 
under the will) convey the land? 

17. Land was conveyed to John 
Doe. He executed a secret dec- 
laration of trust to the use of X. 
X afterwards died and his widow 
claimed dower in said lands. Is 
she entitled to it? 


18. A brakeman on a railway 
train quarreled with a passenger 
and pushed him off the train, 
whereby the passenger was in- 
Is the railway company 


jured. 
liable? 


19. A wrongfully took the 
goods of B and sold them for a 
sum much in excess of their 
market value. (a) Should B sue 
on contract or in tort? (b) What 
difference (if any) would there be 
in the measure of damages in the 
action in tort and the action on 
contract? 

20. On an indictment charging 
two defendants with conspiracy, 
anolle prosequi was entered as to 
one. May the other be tried 
upon the indictment? 

21. A was deserted by her hus- 
‘and in New York in August, 
1904. She continued to live in 
New York till August, 1908. She 
then came to New Jersey to re- 
side, and commenced an action for 
divorce on the ground of de- 
sertion, in September, 1910. 
Should she succeed ? 


22. A corporation failed to hold 
its annual election at the time 


designated in its by-laws. How 
may a stockholder procure an 
election to be held? 

23. A sued B upon a contract. 
B pleaded only a general denial of 
making the contract. B offered 
to prove that_the statute of limi- 
tations had run against the con- 
tract. A objected to the admis- 
sion of the testimony. Should 
this motion prevail? 


24. In a suit instituted by A the 
defendant offered a letter admit- 
tedly written by A to a third per 
son in which he made statements 
inconsistent with his claims in the 
suit. Was the letter admissible? 


25. In a suit commenced by A 
against B the latter filed a plea in 
abatement. What course would 
you, representing the plaintiff, 
pursue in such a case? 


26. After pleadings had been 
filed, a defense arose which the 
defendant wished to show. How 
can ge do so? 


. In an action on contract by 
A yorree B the proofs showed 
that C was jointly liable with B. 
Is the action defeated thereby? 


28. A filed a bill in which he 
alleged, generally, that he under- 
stood that a sale made by B and C 
was conducted fraudulently, and 
that they suppressed certain facts 
which ought to have been made 
known. B and C demurred to the 
bill. Was the demurrer good? 

29. A, a creditor, whose claim 
was not reduced to judgment, filed 
a bill to set aside a conveyance 
made by B, his debtor, to C on the 
ground of fraud. C demurred to 
the bill. Was the demurrer good? 


30. A averred that he was 
owner of a certain lot; that he had 
by adverse use of over 20 years, 
acquired a right of way across the 
lands of the defendant to said lot, 
and that the defendant now ob- 
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structed said way. He prayed for 
an injunction commanding the de- 
fendant to remove the obstruc- 
tion. Is he entitled to the in- 
junction? 


THE JUDGE GAVE UP. 
ee 


A good story is told of the late 
Lord Ashbourne, who was at one 
time Lord Chanceilor of Ireland. 
Occasionally, says the Law 
Times, in’ the Court of Appeal, 
Lord Ashbourne would make up 
his mind to bring a case to an 
end before the rising of the Court, 
and it was highly instructive to 
watch the proceeding. 

A junior who was not conscious 
of his humor stood up to open 
what appeared to be a short inter- 
locutory appeal. Lord Ashbourne, 
after a sentence or two had been 
spoken, interjected. Now Mr. 

, why should we reverse 
the King’s Bench on a point like 
this?” 

“My Lord,” rejoined the coun- 
sel, “‘there are six reasons why the 
order should be reversed.” 

“Then,” said the president of 
the Court, “suppose we commence 
with your three best.” 

“No, my Lord,” said counsel, 
“IT could not consent to that, be- 
cause I have frequently succeeded 
in this Court upon my bad points.” 

Lord Ashbourne collapsed, and 
for once was unable to have his 
own way in the Court of Appeal. 


STATE’S DEFICIT, %1.400 000, 


There will be an actual deficit 
in the state treasury on October 
31 next—the end of the fiscal 
year—of $1,435,000, even if the 
Legislature cuts the supplemental 
appropriation bill fifty per cent. 
This information was given out 
early in March by Price, Water- 
house & Co., expert accountants, 
of New York, who were engaged 


to make a survey of the state’s 
financial status. 

The plans of the Legislature 
call for the reducing of the $1,400,- 
000 asked by the institutions of 
the state to $700,000, and it is with 
this reduction in mind that the 
experts are figuring the deficit at 
the end of the fiscal year. The 
situation is perplexing to the 
legislators, and they hardly know 
yet as to what the best course to 
pursue, A state tax would over- 
come the difficulty, but it is feared 
that if that plan is carried out, a 
storm of protest will be raised by 
the voters. 





SOME STATES NOTES. 

Mr, Charles F, Lynch, of the 
law firm of Lynch & Hughes, of 
Paterson, and in which United 
States Senator Hughes, of Passaic 
county, is a partner, was named 
as first United States District At- 
torney, as the successor of Walter 
‘T. Bacon, of Bridgeton. Mr. 
Bacon’s resignation was tendered 
some time before, but the accept- 
ance was delayed. Mr. Joseph L. 
Bodine, of Trenton, was appointed 
as Mr. Lynch’s successor as As- 
sitant United States Attorney. 
Mr. Lynch was appointed as As- 
sistant United States Attorney on 
July 1, 1913. He succeeded Har- 
rison P. Lindabury, of Newark. 
Mr. Bodine was associated for a 
number of years with the late 
Judge Garret D. W. Vroom, and 
is now a partner of John M. Dick- 
inson, of Trenton. 

Official figures for the recount 
o fthe Hoboken commission gov- 
ernment election of February 9 
have been given out by the 
County Board of Elections. They 
show that commission govern- 
ment won by seventeen votes in- 
stead of the three votes shown on 
the face of the returns. 





MISCELLANY. 95 


Governor Fielder sent on March 
Sth to the State Senate the name 
of Richard Stockton, Democrat, 
of Trenton, to be State Commis- 
sioner of Charities and Correc- 
tions, to succeed Joseph P. Byers, 
Republican. ‘The salary is $4,000 
and the term of office is three 
years. 





UNIFORM ACCOUNTING. 


W. E. Walter, consultant ac- 
count for the Economy and Effi- 
ciency Commission, and for Jersey 
City, Reading and Pittsburgh, has 
written to Assemblyman Edgar 
A, De Yoe, of Bergen county, a 
letter on the subject of uniform 
accounting for municipalities. 

Establishment of such a system 
is entirely feasible, he says, be- 
cause municipalities are nothing 
more than subsidiary companies 
of a parent corporation, the State. 
If the United States Steel Cor- 
poration could adopt the plan, he 
argues, there is no reason why it 
could not be used for municipali- 
ties. 

“The adoption of uniform ac- 
counting methods by all munici- 
palites would result in a com- 
parison of expenditure and income 
between various municipalities 
and lead to economy and efficiency 
and indirectly decrease tax rates,” 
Mr. Walter says. “As the instal- 
lation of cost methods in private 
business determines the cost of 
operations and develops the earn- 
ing capacity, in a similar measure 
4 system which will review and 
investigate the source, purpose 
and amount of expenditures of 
municipalities will develop the 
morale and efficiency of the city 
government. As reports of the 
city’s operations will follow from 
year to year their value for com- 
parison correspondingly increases. 
I do not know of a better method 


which will give a. quick and com- 
prehensive survey of income and 
expenditure than comparative 
statements if compiled on the 
same basis, and which will more 
quickly act as a check on waste 
of expenditure and aid to econ- 
omy. For the most part the pres- 
ent financial report exhibit a state- 
ment of receipts and disburse- 
ments only and an approximate 
estimate of the position of the cor- 
poration. No light is shed with 
respect to receipts on current 
operations or which may be ap- 
plicable to the revenue of the pre- 
vious year or show the objects or 
purposes of such expenditure.” 





OBITUARIES. 


Mr. Samuet F. Bicetow. 

On March 8th Mr. Samuel F. 
Bigelow, living at the time with 
his sister, Mrs. John C. Kirtland, 
in East Orange, died, aged 78 
vears. Two months before he 
suffered a general physical break- 
down. 

In 1837 Mr. Bigelow was born 
in Smith street—now known as 
East Park street—Newark. He 
received his early education in the 
Hedges School on High street 
and the Freehold Academy. Later 
he attended Princeton University 
and was graduated with the class 
of 1857. Returning to Newark, he 
studied law with Vice-Chancellor 
Amzi Dodd and Jehiel G, Ship- 
man, of Belvidere. He was ad- 
mitted to the Bar as attorney in 
1860 and six years later became a 
counselor-at-law. That same year 
he was appointed city attorney, 
and two years later was appointed 
Judge of the City Court. It was 
principally through his activities 
at that time that the District 
Courts were started in Newark. 

During the first administration 
of President Cleveland, Mr. Bige- 
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low was appointed United States 
Attorney for New Jersey. Later 
he received the appointment of 
Supreme Court Commissioner 
irom the New Jersey Supreme 
Court. He was aiso made Special 
Master in Chancery by Chancellor 
McGill and United States Com- 
missioner by Judge Andrew Kirk- 
patrick. During his practice Mr. 
Bigelow passed examinations and 
was admitted to the Bars of New 
York State and California. 
During his term as_ United 
States Attorney Mr. Bigelow was 
active in the prosecution of steam- 
ship companies for overcrowding 
their ships with immigrants from 
Europe. He was also interested 
in a crusade waged here in 1908 
against fraudulent naturalization. 
During the term of Governor 
Bedle Mr. Bigelow was tendered 


the position of staff officer with 


the rank of Colonel. He declined 
this honor, as he did a proffered 
appointment as District Court 
Judge made by Governor Green. 
Mr. Bigelow was a member of 
an old New Jersey family and was 
a direct descendant of several 
officers in the Continnetal Army 
during the Revolutionary War 
and a grandson of Dr. Samuel 
Fowler, a leading scientist of this 
state. His father, Moses Bigelow, 
was once Mayor of Newark. 


Ma. Epwarp T. R. Appiecartr. 


Mr. Edward T. R. Applegate, 
ten years a lay Judge, a prominent 
resident of Hightstown, died at 
his home there, February 22, aged 
84 years. In 1851 he married 
Amanda F. Reed, only daughter 
of Benjamin Reed, of Hightstown. 
After her death he married Lavina 
Ely, who survives him, with the 
following children: Henry R., 
Abijah FE. and Thomas E. Apple- 


gate, of Hightstown; Dr. Edward 
T. R. Applegate, of Trenton; Wil- 
son G. H. Applegate, of New York 
City; Mrs. Lydia R. Stokes, wife 
of Edward D. Stokes, of Mount 
Holly ; Mrs. Mary H. Smith, wife 
of Daniel |’. Smith, of 'reehold: 
Mrs. Sarah T. Field, wife of James 
H. Field, of Hightstown, and Mrs. 
Lavina A. Wyckoff, wife of John 
V. B. Wyckoff, of Trenton. 

Mr. Applegate received his edu- 
cation at the old Hightstown 
Academy and the Institute at 
Flushing, L. |. He commenced 
his business career as a member 
of the firm of Benjamin Reed & 
Sons, extensive peach and live 
stock growers. [Later he was as- 
sociated with Sidney ©. Denise in 
the lumber business, and with 
Joshua C. Norton in cranberry 
growing. He was one of the 
original stockholders and directors 
of the First National Bank of 
Hightstown. He was a former 
director of the Pennsylvania, 
Slatington and New “England 
Railroad, and of the Hightstown- 
Perrineville Turnpike Company, 
for which he obtained its charter 
from the Legislature. 

In politics Mr. Applegate was a 
Democrat, having served in the 
New Jersey Assembly in 1859 and 
1860. 

In 1877 he was appointed Judge 
of the Mercer Common Pleas by 
the late Governor Bedle and re- 
appointed in 1882 by Governor 
Ludlow. Governor Newell com- 
missioned him a Major of the 
State Militia prior to the Rebel- 
lion. He was a charter member 
and Past Master of Hightstown 
Lodge No. 41, of Free Masons. 
He was one of the eight founders 
of the Peddie Institute and 4 
member of its first board of trus- 
tees, and acted as its treasurer for 
several vears. 








